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Imprisonment is 
just one of several 
sentencing options. 

T he final phase of the criminal justice process begins with sen
tencing. Once found guilty, the defendant will be sentenced by 

the judge or, in a few states, by the jury. The sentence is perhaps 
the most critical decision in the criminal justice process. It can 
determine a defendant's fate for years or, in some cases, for life. 



Electronic monitoring 
devices are often used 
for home confinement. 
What are the advantages 
and disadvantages of such 
a sentence? 

Sentencing Options 
Most criminal statutes set out a basic sentencing structure, but 

judges generally have considerable freedom in determining the actual 
type, length, and conditions of the sentence. Depending on the state, 
judges may choose from one or a combination of the fo llowing options: 

• Suspended sentence. The sentence is given but does not have 
to be served at the time it is imposed. However, the defendant 
may have to serve the time later if he or she is rearrested on 
another charge or violates a condition of probation. 

• Probation. The defendant is released to the supervision of a 
probation officer after agreeing to follow certain conditions, 
such as getting a job, staying drug-free, and not traveling outside 
of the area during the probation period. 

• Home confinement. The defendant is sentenced to serve the 
term at home. Normally, the only time this defendant can leave 
the home is fo r essential purposes such as work, school, or a 
doctor's appointment. The defendant is sometimes required to 
wear an electronic monitoring device so that his or her activities 
can be monitored by the probation officer. 

• Fine. The defendant must pay the government an amount of 
money set by the court. 

• Restitution. The defendant is required to 
pay back or make up for whatever loss or 
injury was caused to the victim of the crime. 

• Work release. The defendant is allowed to 
work in the community but must return to 
prison at night or on weekends. 

• Imprisonment. The defendant is sentenced 
to a term in jail or prison. Some states reg uire 
that a definite sentence be given, in which 
case the judge specifies the exact amount of 
time to be served (for example, two years). 
Some states provide for an indeterminate 
term, in which case the sentence is stated not 
as a specific number of years but as a minimum 
and maximum term (for example, not less than 
three years nor more than ten years). Some 
judges allow defendants in misdemeanor cases 
to serve short jail sentences on weekends. 

• Death. The defendant is sentenced to die for 
his or her crime. In many states and in the fed
eral court system, judges have the option of 
handing down the death penalty fo r the most 
heinous offenses. This controversial issue is 
discussed in more depth later in this chapter. 



The Case of ... 

The Three Stril'-es Law 

C a lifornia lawmakers passed the "Three 
Strikes" Law in March 1994, fo ll owing the high
profi le kidnapping and murder of 12-year-old 
Polly Klaas. Her abductor was a violent offender 
out on parole, li ving in the l<laas family's com
munity. Outraged by this awful crime and 
eager for the legis lature to get tougher on crime, 
Ca li fornia voters overwhe lming ly approved 
Proposition 184. This law was designed to 
deter offenders from comm itting new crimes 
and to give longer prison terms to criminals 
who have been convicted of felonies in the 
past. By the late 1990s about 40 states had 
some form of recidivist statute, a law designed 
specifically to punish serious, repeat offenders. 

Under California's Three Strikes Law, a 
strike is a conviction for a serious or violent 
felony. Once a defendant has one strike, con
viction for the second strike results in the usual 
sentence for that crime being doubled. If a 
defendant is convicted of a th ird felony, the 
law requires that he or she receive a sentence 
of at least 25 years to li fe, with no possibility 
of parole before 25 years . 

While strikes one and two must be for 
serious or vio lent fe lonies, any fe lony conviction 
wi ll qualify as the third strike, whether or not 
the felony was serious or violent. In addition, 
certain offenses (call ed "wobb lers") can be 
prosecuted as either misdemeanors or felonies, 
at the discretion of t he prosecutor or the 
judge. Finally, the Three Strikes Law is retroac
tive and is not limited to crimes comm itted in 
Ca li fornia. Therefore, convictions from before 
the law was passed ( 1994) or in other states 
can count as strikes . 

In November 1995, Leandro Andrade 
attempted to steal five G-rated videotapes 
from a l<mart, but was arrested upon leaving 
the store. Two weeks later, Andrade was 
arrested outside of another l<mart for 
attempting to steal more videotapes. The total 

value of all the tapes was approximate ly $ 150. 
Andrade, a longtime heroin addict, had a 
15-year criminal history with five felonies and 
two misdemeanors on his record. None of the 
previous convictions were for violent offenses. 
Prosecutors determined t hat he already had 
two strikes under the Californi a law when the 
prosecution for the Kmart t hefts commenced . 
Under California law, petty theft with a prior 
conviction is one of the so-called wobblers, 
misdemeanors that can be prosecuted as 
fe lonies. Andrade, then 37, was convicted and 
sentenced to 25 years to life for each of t he 
two petty theft counts (strikes three and four) . 
According to the Three Strikes Law, those 
sentences must be served consecutive ly, not 
concurrently, so Andrade wil l not become 
eligib le for parole for 50 years. 

A federal appeals court found his sentence 
"grossly disproportionate" to the crime and 
a violation of the Eighth Amendment's prohi
bition against crue l and unusual punishment. 
Prosecutors for the state of Cali fornia appealed 
to the U.S. Supreme Court. 

Problem 15.1 

a. Why did Cali fornia pass the Three Strikes 
Law? W hy do you t hin k these laws have 
become so popular in the United States? 

b. What are the most convincing arguments 
for upholding Andrade 's sentence? 

c. What are the most convincing argume nts 
for reversing the sentence? 

d. How shou ld the Court decide the Andrade 
case? What arguments might the dissenting 
justices make? 

e. As a matter of pub lic po licy, do you support 
or oppose laws like the Three Strikes Law? 
What information would you need to come 
to a decision on this matter? 



Does your state have a 
special sentencing law 
for repeat offenders? If 
so, how does it work? 

Many considerations must be made in the sentencing process. 
The most critical of these are whether or not the state has fixed, or 
mandatory, sentencing statutes, and if so, whether or not the judge 
can exercise any discretion in assigning that statutory sentence. A 
judge who can exercise discretion may consider many factors. These 
include the judge's theory of corrections and what he or she thinks is 
in the best interest of society and the individual. In addition, most 
states authorize a presentence report. This report is prepared by the 
probation department, and contains a description of the offense and 
the circumstances surrounding it. The report also sets out the defen
dant's past criminal record, data on the defendant's social, medical, 
educational, and employment background, as well as a recommended 
sentence. After studying the report and listening to recommendations 
from the defense attorney and the prosecutor, the judge will impose 
sentence. 

Many people criticize the system of sentencing because they think 
it gives too much discretion to the court. Two people who commit the 
same crime may receive very different sentences, which some view as 
an injustice. To combat the problem of inconsistency in sentencing, 
in 1988 Congress passed federal sentencing guidelines that listed 
more specifically the sentences judges should impose for certain fed
eral crimes. These guidelines included mandatory sentences without 
the opportunity for parole. Many states have similar statutes that limit 
a judge's discretion and that impose mandatory sentences, especially 
for repeat offenders. In some cases, these statutes have resulted in 
harsh sentences for seemingly minor offenses. 

Critics of these federal and state guidelines argue that it is a 
mistake to take away a judge's discretion because many outside 
factors, such as poverty, lack of education, abuse, and drug addiction, 
contribute to criminal behavior. They believe judges should be able to 
consider these factors in deciding an appropriate sentence for each 
individual defendant. However, the U.S. Supreme Court has upheld 
the constitutionality of the federal sentencing guidelines. And, 
although the Eighth Amendment provides protection from cruel and 
unusual punishment, appellate courts are reluctant to overturn sen
tencing decisions of trial courts or sentencing guidelines established 
by state legislatures. 

Purposes of Punishment 
Over the years, the criminal sentence has served a number of 

different purposes, including retribution, deterrence, rehabilitation, 
and incapacitation. At one time, the primary reason for punishing a 
criminal was retribution. This is the idea behind the saying "an eye 
for an eye and a tooth for a tooth." Instead of individuals seeking 
revenge, society, through the criminal justice system, takes on the role 
of punishing those who violate its laws. 
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Another reason for punishing 
criminals is deterrence. Many people 
believe that punishment discourages 
the offender from committing another 
crime in the future. In addition, the 
punishment is meant to serve as an 
example to deter other people from 
committing crimes. 

A third goal of punishment is 
rehabilitation. Rehabilitation means 
helping convicted persons change 
their behavior so that they can lead 
useful and productive lives after 
release. Rehabilitation is based on the 
idea that criminals can overcome the 
social, educational, or psychological 
problems that caused them to commit 
a crime and that they can be helped to 
become responsible members of society. 
Educational, vocational, and counsel
ing programs in prisons and jails are 
designed to rehabilitate inmates. 

A fourth reason for punishment is incapacitation. This means 
that the criminal is physically separated from the community and 
the community is protected as a result of this incapacitation. While 
confined in prison, the offender does not pose a threat to the safety 
of the community. 

Parole 
In most states, the actual length of time a person serves in prison 

depends on whether parole is granted. Parole is the release of a 
convicted person from prison before his or her entire sentence has 
been served. Depending on the state, a person might become eligible 
for parole after serving a minimum sentence specified by the judge or 
law. In other states, people automatically become eligible after serving 
a portion of the total sentence (for example, one-third). 

Eligibility for parole is not a right but, rather, a privilege. Inmates 
may go before a parole board that makes the decision. Some inmates 
are never paroled and serve their full sentences in prison. The federal 
system and some states do not have a system of parole, and critics of 
parole say this is better, because it gives certainty to the sentence and 
is more likely to have a deterrent effect. Others believe inmates should 
be evaluated periodically and released early if there is evidence they 
have been rehabilitated . 

At the end of 2001, nearly 6.6 million people were on probation , in 
jail or prison, or out on parole. This figure represents 3.1 percent of 
all U.S. adult residents. 

Rehabilitation programs 

help inmates change their 
behavior so they can lead 
productive lives after 
release. What kind of educa
tion and training should 
an inmate receive? 

Does your state have 

a parole system, or has 
it been abol ished? Do 

you think the paro le 
system is a good 
thing? Expl a in. 
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Problem 15.2 
Review the information on the five defendants described in the bail hearing 

on page 159. Assume that each is convicted of the crime charged. Study the 
sentencing options on page 174 and prepare a presentence report for each 
of these defendants. Recommend a sentence and exp lain w hat purposes 
would be served by each sentence you recommend. Explain why and when 
each should be eligible for parole, if they should be e ligibl e at all. 

Capital Punishment 
Capital punishment, also lmown as the death penalty, is the most 

controversial sentence given to defendants. It has a long history in 
America. The first person executed for murder among settlers in 
America was hanged in 1630. In colonial years, the death penalty was 
imposed for a number of different crimes. Gradually, however, capital 
punishment was restricted to the most serious crimes-usually murder 
and rape. In 1977, however, the U.S. Supreme Court held that the death 
penalty was an unconstitutional punishment for the crime of rape. 

People have debated the issue of capital punishment for many 
years. Public protest against the death penalty gradually reduced the 
number of executions from a peak of 199 in 1935 to only one in 196 7. 
For the next 10 years, executions were halted while the courts studied 
the legality of capital punishment. 

In the 1972 case of Furman v. Georgia, the U.S. Supreme Court held 
that the death penalty as then applied was unconstitutional because 
juries were given too much discretion in assigning this sentence. States 
then rewrote their capital punishment laws. In 1978, the Court ruled 
that the new laws were constitutional as long as aggravating and miti
gating circumstances were considered in sentencing. Executions soon 
resumed. According to the U.S. Department of Justice, at the end of 
2001, there were 3,581 prisoners sentenced to death. Among them: 

• 1,969 were Caucasian 

• 358 were Hispanic 

• 1,538 were African American 

• 28 were Native An1erican 

• 33 were Asian 

• 13 were classified as "other race" 

• 51 were women 

• 2 in 3 had prior felony convictions 

• 1 in 13 had prior homicide convictions 

• the average education attained was 11th grade 

• the average age at the time of arrest was 28 (about 13 percent 
were 1 9 years old or younger at the time of their arrest) 

• the youngest person on death row was 19, and the oldest was 86 
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DNA and the Death Penalty 

o pponents of the death penalty point out 
that som e people sentenced to death were found 
to be in nocent after their executions. Much of 
the p roof of wrongful convictions has been based 
on DNA evidence-precise technology that has 
been wi dely available only since the 1990s. These 
find ings have cast doubt on the guilt of many 
death row inmates who were sentenced prior 
to the availability of this conclusive evidence. In 
recent years, policy makers have considered 
how to deal with this problem in light of the 
poss ib ility-even if remote-that someone might 
be wa iting to be executed for a crime he or she 
d id no t commit. 

Illinois governor George Ryan 

In a stark demonstration of concern about the 
capital punishment system , in early 2003, Illinois 
governor George Ryan commuted the death sen
tences of all 156 inmates on Illinois 's death row. 
This came after more than a dozen inmates were 
exonerated through an investigation initiated by 
journalism students at Northwestern University. 
Governor Ryan 's decision followed his discovery 
that four other death row inmates had been 
tortured into confessing to crimes they did not 
commit. Although many of these commutations 
have been appealed and most have been converted 
to life sentences, Governor Ryan believed his 
decision was appropriate in light of the error
ridden system in his state, and a necessary 
challenge to what he believed to be "one of 
the great civil rights struggles of our time. " 

Problem 15.3 

a. Do you think Governor Ryan was justified in 
commuting the death sentences of all death 
row inmates based on investigations of only 
a fraction of individual cases? 

b. What systematic problems do you think may 
have led to the incarceration and sentence of 
those and other innocent defendants? 

c. Do you favor or oppose the use of the death 
penalty? Explain your answer. If you favor it, to 
what crimes should it apply? 

d. If you oppose the death penalty, what do you 
think is the strongest argument in favor of it? If 
you favor the death penalty, what do you think 
is the strongest argument against it? 

e. How do you think states should deal with the 
possibility that new evid ence (such as conclu
sive DNA evidence) could prove the innocence 
of someone on death row? 
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• Many states use lethal 
injection as the method 
of execution in execution 

chambers such as this. Does 
capital punishment deter crime? 

Does your state have 

capital punishment? If 
so, has it been an effec
tive deterrent to crime 

in your state? If your 
state does not have 

capita l punishment, 
how does it punish 
those convicted of the 

most severe crim es? 

As of 2003, 38 states had death penalty 
statutes. States use various methods to carry 
out the death penalty, and some states use 
more than one method. Thirty-seven states 
use lethal injection, ten states use electrocu
tion, five states use lethal gas, three states use 
hanging, and three states use firing sguads. 
State-by-state death penalty information can 
be found on pages 619-621. 

Most capital punishment laws call for a 
two-part trial. In part one, the jury decides 
guilt or innocence. The defendant usually 
knows if he or she may face the death penalty 
if convicted. If the defendant is found guilty, 
in part two of the trial process, the jury 
decides whether the defendant should receive 
the death penalty. The laws set forth guide
lines for determining whether death or life 
imprisonment is appropriate. Judges and 
juries are required to consider both aggravat

ing and mitigating circumstances. Aggravating circumstances are 
factors that suggest a more severe punishment is appropriate, such as 
a particularly gruesome murder, crimes involving children, or previous 
convictions of the accused. Mitigating circumstances are factors 
that suggest a less severe punishment is appropriate. Examples include 
a history showing that the victim had previously abused the defendant, 
the defendant's age, or the defendant's having no prior criminal record. 

More than half of the countries in the world have abolished the 
death penalty either in law or in practice. Although many countries 
still use the death penalty, the controversy over capital punishment 
continues. The debate involves legal, political, and moral issues: Is the 
death penalty constitutional? If so, for what crimes? Is it a moral pun
ishment for murder? Does it deter crime? Is it applied fairly? 

Opponents of capital punishment claim that no one who values life 
can approve of the death penalty, saying "thou shalt not kill" also 
applies to those who carry out the death penalty. They further argue 
that the death penalty does not deter murder, citing statistics showing 
that murder rates are the same in states with the death penalty as in 
those without it. Opponents also argue that the death penalty is 
applied in an unfair manner, that members of minority groups are 
more likely to receive it, and that it violates the Eighth Amendment's 
ban against "cruel and unusual punishment." 

Opponents of the death penalty agree that communities must be 
protected from dangerous criminals, but many feel that a sentence of 
life without parole is a better way to accomplish this goal. Life without 
parole is still a very severe punishment, communities are protected, 
and yet the sentence can be reconsidered if evidence of innocence is 
discovered after conviction. 
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The Case of ... 

The Death Penalty for 
Mentally Disabled Defendants 

D aryl Atkins an d a n acco mpli ce a bdu cted 

Eri c Nesbitt, ro b bed hi m, a nd d rove him to a n 
ATM w here cameras reco rded them fo rcing him 
to withdraw mo re cas h . Th ey th en too k him to 

a n iso la ted locati o n a nd shot him eig ht tim es. 
Atkins, who had a hi sto ry of felo ny co nvicti o ns, 
a nd hi s accompli ce were co nvicted of the killing 

in a Virg ini a sta te co urt. 
At t he pena lty p hase of t he tri a l, Atkin s's 

lawyer prese nted evid ence fro m a psycho logist 
showing th at Atki ns was mildly mentally 

di sab led . T he j ury imposed t he death pen a lty 
a nd the Vi rg inia Su prem e Co urt uph e ld th e 
se ntence. Th e case was a ppealed to th e U.S. 
Supreme Cou rt. At issue was w heth er it is a 
vio la ti o n of th e Ei ghth Amendm ent's cru el 

a nd unu sua l puni shm ent cla use to impose th e 
death pena lty o n a mentall y di sabl ed perso n. 

Opinion A 

Mentall y d isabl ed pe rso ns w ho m eet the 

law's requirem ents for crimin a l respo ns ibil ity 
shou ld be tri ed a nd p uni shed w hen th ey 
co mmit c rimes. Howeve r, because of th e ir 

di sabiliti es in reaso ning, judgment, a nd impulse 
co ntrol , th ey d o not act with th e sam e level of 
culp ability as o th er se ri o us a dult criminal s. In 

1988, w hen Co ng ress enacted a fe d era l death 
pena lty law, it exclud ed persons who a re men
ta ll y di sabl ed from receiving th at se ntence . 

Si nce th en , 18 st ates w it h death penalty laws 
have d ec id ed no t to a p ply th em to m entally 
d isabl ed pe rsons. Co mbined wit h t he 14 st a tes 

th at co mpl ete ly reject th e d eath pena lty, thi s 

indi cates a na ti o na l co nsens us aga in st impos
ing t he d eath pena lty o n menta ll y di sabled 
d efe nd a nts. Because th e Ei ghth Amendm ent 

pro hibits puni shm en ts th at a re excessive, we 
ho ld th at a state cannot impose th e death 

pe na lty o n a menta ll y d isab led offen d e r. 

Opinion B 

Wh il e it is t ru e that 18 s tates have passed 

laws exe mpting menta ll y di sabl ed defend a nts 
fro m th e death pena lty's a p p li catio n, 19 o ther 
states ( including Virg ini a) co nt inu e to leave 
th e qu esti o n of the pro pe r punishm ent of indi

vid ual d efend a nts to judges o r juries fa miliar 
wit h t he pa rticular offend er a nd wit h hi s o r 
her crim e. Sure ly a na ti o na l conse nsus d oes 

not exist against a pplying th e death pe nalty to 
a ll d efendants w ho a re me ntall y di sabl ed. In 
d etermini ng wha t is crue l a nd unu sua l puni sh
men t und er the Ei g ht h Amendm ent, we loo k 
to state leg islatures fo r objective evid ence o f 

co ntempo ra ry va lu es . Und er o ur system of 
sha red power (fed e rali sm ), th e best way to 
d ete rmin e wheth e r Atkins rece ived a n acce pt

a bl e punishm ent is to look at the ju ry's d ecisio n 
a nd Virg ini a s ta te laws . Neit her national op in
io n po ll s nor t he laws of other states shou ld 
res ul t in o ur revers ing th e op ini o n o f t he 
Virgini a Supreme Co urt . 

Problem 15.4 

a. Wh at ha ppen ed in t hi s case? W hy was Atkins 

g ive n t he d eath pena lty? 

b. Based o n the o pini o ns, what are the stro ng

est a rg um e nts fo r up ho ld ing th e s t a te 
supreme co urt d ec isio n? For reve rsing it ? 

c. How sho ul d t hi s case be d ec ided ? Expl a in. 

d. Assum e th e U.S. Supreme Co u rt deci d es to 

overturn th e Virg in ia Sup reme Co urt d ec i
s io n. Now assum e t he Co urt is presented 

with a case where a 15-year- o ld is co nvicted 
and se nte nced to death in a state th a t 

a ll ows such se ntences fo r j uve nil es. If th a t 
case is a ppealed to t he U.S. Sup re m e Cou rt, 

how m ight th e j usti ces a na lyze it? 



Advocates of the death penalty say that killers get what they 
deserve. They argue that the threat of death does deter crime. They 
concede that studies on deterrence are inconclusive, but maintain 
that people fear death more than any other punishment. Advocates 
also point to opinion polls showing that most Americans favor 
capital punishment. They argue that execution protects society, saves 
the government money, and that the death penalty is fairly applied 
(the Supreme Court has upheld this view). Finally, in light of evidence 
that there may be innocent people on death row, many proponents 
are willing to consider post-conviction relief measures. These measures 
include an automatic appeal in the event that conclusive evidence of 
innocence becomes available. However, these same proponents are 
not willing to abolish the death penalty altogether. 

For Your Information • • • 

Jails and Prisons: 
What's the Difference? 

• Jails are operated by cities 
and counties. They are 
used to detain people 
awaiting trial and to hold 
mental patients, drug 
ad dicts, alco holics, juven il e 
offenders, and felons on 
a temporary basis as they 
await transfer to other 
facilities. Jails a lso hold 
people convicted of minor 
crimes for which the sen
tence is one year or less. 

• Jails in t he United States 
vary in size from big-city 
faci liti es ho lding over 
1,000 inmates a day to 
small rural jails consisting 
of an office and a few cell s. 

• Prisons are operated by 
federal or state govern
ments . They are used 
to incarcerate people 
convicted of more serio us 
crimes, usually felonies, for 
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which the sentence is more 
than one year. 

• As of 2000, the federal 
government operated 
84 prisons, state 
governments operated 
1,558 prisons, and 26 
facilities were privately run 
(housing mainly federal 
inm ates). 

• U.S. prisons range in size 
from small facilities to 
huge, maximum-security 
penitentiari es sprawling 
over thousand s of acres. 

• Some U.S. prisons are so 
big that they resembl e 
small cities. For example , 
both Louisiana's State 
Prison at Angola and 
Michigan 's State 
Penitentiary at Jackson 
house over 4 ,000 inmates 
and emp loy thousands 
of staff members . 



Corrections 
When a person is convicted of a crime, state and federal govern

ments have the right to place the offender in the corrections system. 
There are several treatment and punishment options available to the 
governrn.ent. These include community corrections, halfway houses, 
jails, and prisons. 

Life Behind Bars 
A prison or jail inmate's life is controlled by many rules. Inmates 

are told when to get up and when to go to sleep. Mail and phone calls 
are screened. Access to radio, television, and books is controlled. 
Visitors are limited, and inmates are subject to constant surveillance 
and searches. Some inmates work at prison jobs, which usually pay 
very little. Others spend all day locked in their cells. 

Until the 1960s, courts had a hands-off policy toward prisons. 
Inmates had few, if any, rights. Prison officials could make almost any 
rules they wanted. As a result, harsh treatment, solitary confinement, 
and beatings were all fa irly common. 

Over the years courts established and enforced some prisoners ' 
rights. However, in recent years the U.S. Supreme Court has said that 
people who enter prison must give up certain rights. Inmates retain 
limited versions of some rights after entering prison. These include 
the right to be free from cruel and unusual punishment, the right to 
freedom of religion, the right to due process, the right to medical 
treatment, and the right of access to law libraries and the courts. 

Inmates' lives are controlled 

by many rules . Should inmates 
lose all rights once they are sent 
to prison? If not, which rights 
should they keep? 
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Prison Overcrowding 
During the 1990s and into the twenty-first century, there was a 

significant increase in the number of people incarcerated in the 
United States. From 1995 to 2001 , there was a 23 percent increase in 
the number of people under some form of correctional supervision 
(see Figure 15.1) . By the middle of 2002, there were more than 
1.4 million adults in U.S. prisons, with nearly 700,000 awaiting trials 
or serving shorter sentences in jails. 

According to the U.S. Department of Justice Bureau of Justice 
Statistics, in the 12 months that ended June 30, 2002, the jail popu
lation went up by 34,235 inmates, a 5.4 percent increase-the largest 
since 1997. State prisons added 12,440 inmates, a 1 percent increase, 
while the federal prison system grew by 8,042 inmates, a 5.7 percent 
increase. The current rate of incarceration in the United States is six 
to ten times higher than that of most industrial nations. 

This increase was caused by a get- tough-on-crime policy that 
resulted in more criminal defendants going to prison for longer periods. 
T here was increasing use of mandatory sentences, a lengthening of 
some prison terms, and decreasing use of parole and other early
release options. As the crime rate fe ll into the twenty-first century, 
prison populations remained high because of longer sentences and a 
greater willingness to revoke probation and parole. 

With more defendants entering the correctional system, there was 
a need to expand jail and prison capacity. In 2000 alone, there were 
27 new state and 4 new federal institutions built, increasing the 
capacity of the system by more than 23,000 beds. In addition, expan
sions and renovations at 58 institutions increased capacity by nearly 

FIGURE 15.1 Changes in the Criminaljustice System Population* 

Year 

1990 

1995 

2001 

Probation 

2,670,234 

3,077,861 

3,932,751 

*Federal and state figures comb ined 

Jail 

4 05,320 

507,044 

631,240 

Source: U.S. Department of j ustice, Bureau of justice Statistics 

The number of offenders in the criminal justice system 
increased throughout the last decade of the twentieth 
century. ANALVZE THE DATA By how much did the number 
of people in prison increase between 1990 and 2001? 
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Prison 

743,382 

1,078,542 

1,330,980 

~~~~~~~~~ 

Parole 

531,407 

679,421 

731 ,147 

Total 

4,350,300 

5,342,900 

6,592,800 

S L 
Visi t streetlaw.glencoe.com 

treet QW a nd click o n Textbook 
0 n t a,n e Update-Chapter 15 
up ale for an update of the data. 

-



14,000 beds. The average construction cost per bed in 1996 was just 
over $40,000, while the average cost of maintaining a person in prison 
was about $20,000 per year (about $56.00 per day). Today, the cost of 
maintaining a person in prison ranges from $15,000 to more than 
$50,000 per year. 

Some critics of the prison-building boom argue that funds could 
be better spent on prevention and treatment programs. Much of the 
increase in the federal inmate population, for example, resulted from 
more aggressive prosecution in drug cases. Some argue that commu
nity-based corrections programs with drug treatment opportunities 
would be a more effective and less expensive way to deal with these 
offenders. Others contend that longer, more certain punishment has 
been an effective deterrent to crime and has increased public safety, 
as dangerous criminals have been taken off the streets and placed in 
secure fac ilities. 

The growing prison population has created many problems. 
Overcrowding sparks fights and riots. Drug use, sexual assault, and 
violence are all common occurrences. Life behind bars is often dan
gerous and unpleasant. Many prisoners live in tiny cells under 
uncomfortable conditions. 

In recent years, the overcrowding problems have led some states to 
contract with other states or the federal government to send their 
prisoners elsewhere. Others have looked to private corporations to 
run their prisons for them, claiming that private prisons can save 
millions of dollars and lead to better and more efficiently run institu
tions. Critics worry that private corporations may violate inmates' 
rights more often, lobby for longer sentences, and be less concerned 
about rehabilitation. The courts have consistently held, however, that 
private prison and jail operators must protect the rights of prisoners 
to the same extent as public correctional agencies. 

Problem 15.5 

a. Should prisoners have rights? If so, w hat rights should they have? Make 
a li st of these rights. 

b. If you we re a prison warden , what rules would you make to contro l the 
prison ers? List these rules. 

c. What, if anything, should be done to reduce prison overcrowding? 
Shou ld more and bigge r prison s be built, or shou ld the criminal justice 
system be more se lective about who is locked up? 

d. Should private corporations be a ll owed to run jail s and prisons for 
profit? Role-play the followin g sce nario: As the head of a corporation 
that runs private hom es for the e ld erly, explain to a county sheriff why 
th e county should hire yo ur corporation to build and operate a new jail 
to rep lace the o ld , overcrowded one . Wou ld you support th e id ea if you 
were the sheriff? Would you support the id ea if you were a prisoner? 
A defense attorney? Explain. 

Does your community 
have any prisons, jails, 
or ha lfWay houses? 
Who is se nt to these 
facilities? W hat are 
living conditions like 
in these in stitutions? 
Where do people from 
your commu nity serve 
jai l or prison time 
when they are convicted 
ofa crime? Are there 
progra ms avai lable 
in your co mmunity 
to help ex-convicts 
reente r society? 
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Reentry programs provide 
counseling and long-term 
support. What challenges do 
ex-offenders face in reentering 
society? 

Reentering Society 

While tougher sentencing laws 
have put greater numbers of people 
behind bars, state corrections bud
gets stretched by this larger prison 
population have had to reduce some 
of the programs designed to help 
offenders reenter society once they 
have served their sentences. Of special 
concern is the need to help offend
ers avoid becoming repeat offenders. 
More than 630,000 adult offenders 
leave prison every year and return to 
their commu111t1es. More than 
100,000 juveniles leave residential 
facilities and return to their commu
nities. Within three years more than 
half of both groups typically become 
repeat offenders. 

The U.S. Department of Justice, 
in collaboration with other federal 
agencies, has developed a compre
hensive initiative to enhance commu
nity safety and reduce serious crime 
committed by ex-offenders. This ini
tiative targets both adult and juvenile 
offenders. It is called reentJy and 
has three phases. Phase one programs 
begin in correctional institutions 

and are focused on providing education, mental health services, sub
stance abuse treatment, job training, and mentoring to convicts to 
psychologically prepare them to reenter society. Phase two programs 
focus on the actual transition from the institution back into the com
munity, including making logistical decisions about where to live, 
how to find a job, and ways to reestablish ties with members of the 
community. This phase also provides mental health and substance 
abuse treatment. The final phase helps link individuals who have left 
the supervision of the justice system with a network of social services 
agencies and community-based organizations. These groups can pro
vide long-term support and mentoring relationships between convicts 
and counselors. 

Planning for successful reentry begins when the defendant enters 
the correctional system. While reentry is not an "anti-punishment" 
philosophy, it does recognize that the overwhelming majority of 
inmates will at some point return to 'their communities. Adequate 
preparation of inmates-and of the community-for reentry can 
reduce recidivism. 
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