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that some criminal 
should escape than 
that the government 
should play an 
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Criminal Justice 
Process: 

The Investigation 

T he criminal justice process includes everything that happens 
to a person from arrest through prosecution and conviction to 

release from the control of the state. The vast majority of crimes that 
occur are investigated and are adjudicated, or judged, under state laws. 
There are, however, many federa l crimes that are handled in the fed
eral criminal justice system. The federal and state systems are similar 
in many ways. However, the significant differences that do exist 
between these systems are noted throughout this chapter. 

Freedom is sometimes gained almost immediately at the police 
station or after time has been served in a correctional institution. 
Freedom may also come at any stage in between. At various points in 
the process, the prosecutor may drop a case for lack of evidence. 
A judge can also declare a mistrial if the jury is unable to reach a verdict. 
The criminal justice process is illustrated in Figure 12.1. 

This chapter deals with the investigation phase of this process, 
including how the U.S. Constitution limits what police can do. The 

Arrests must be based on 
probable cause. 



Make a chart showing 
the steps in your state's 
criminal justice system . 
Who could help you get 
the information needed 
to make this chart? 

next three chapters cover proceedings before trial, the trial itself, and 
sentencing and corrections. The juvenile justice process is somewhat 
different from the adult criminal justice system and is discussed in 
Chapter 16. The final chapter of this unit examines some of the legal 
issues that have arisen in the criminal justice system as the United 
States tries to protect itself aga inst terrorism. 

Arrest 
An arrest takes place when a person suspected of a crime is taken 

into custody. An arrest is considered a seizure under the Fourth 
Amendment, which requires that seizures be reasonable. A person 
can be taken into custody by a police officer in one of two ways: with 
an arrest warrant issued by a judge or without a warrant if there is 
probable cause. Someone who is taken into custody under circum
stances in which a reasonable person would not feel free to leave is 
considered to be under arrest, whether or not he or she is told that. 

An arrest warrant is a court order commanding that the person 
named in it be taken into custody. A warrant is obtained by filing a 
complaint before a judge or magistrate. The person filing the com
plaint is generally a police officer but may be a victim or a witness. 
The person making the complaint must also describe and swear to 
the facts and circumstances of the alleged crime. If, on the basis of the 
information provided, the judge finds probable cause to believe that 
an offense has been committed and that the accused committed it, a 
warrant will be issued. On many occasions, police do not have time to 
get a warrant. In certain felony cases and in misdemeanor cases, they 
may make a warrantless arrest in public based on probable cause. 

Probable cause to arrest means having a reasonable belief that a 
specific person has committed a crime. This reasonable belief may be 
based on much less evidence than is necessary to prove a person 
guilty at trial. For example, suppose the police receive a radio report 
of a bank robbery. An officer sees a man matching the description of 
the bank robber waving a gun and running away from the bank. The 
officer would have probable cause to stop and arrest the man, but that 
evidence alone would likely not be enough to convict him of the crime. 

There is no exact formula for determining probable cause. When 
arresting without a warrant, police must use their own judgment as 
to what is reasonable under the circumstances of each case. In all 
cases, probable cause requires more than mere suspicion or a hunch. 
Some facts must be present that indicate that the person arrested has 
committed a crime. 

In recent years, the courts have allowed drug enforcement officials 
to use what is known as a drug courier profile. This profile is used 
to provide a basis to stop and question a person or to help establish 
probable cause for arrest. Drug courier profiles are often based on 
commonly held notions concerning the typical age, race, personal 
appearance, behavior, and mannerisms of drug couriers. 
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Some argue that it is unfair to use such factors in determining 
probable cause. These critics argue that individualized suspicion-as 
opposed to the generalized characteristics of drug couriers-should 
be required to establish probable cause. Others believe that drug 
interdiction presents unique law enforcement problems and that the 
use of the profiles is necessary in order to stop drug trafficking. 

Police may establish probable cause from information provided by 
citizens in the community. Information from victims or witnesses can 
be used to obtain an arrest warrant. Police also use information from 
informants to establish probable cause if they can convince a judge 
that the information is reliable. rn determining the reliability of an 

FIGURE 12.1 Sequence of Events in the Criminal justice Process 
-------------------- ------ - - - ---- ----
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Note: Sentencing may include several of the options (for example, 
prison and a fine). Parole is being eliminated in many places. 

The criminal j ustice process includes everything that happens from the arrest through prosecution, 
convicti on, and eventual release from control by the state. ANALVZE THE DATA What happens after charges 
are brought against the individual? 
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An officer pats down a 
suspect's outer clothing. 
When can an officer stop 
and frisk a person? 

informant's tip, a judge will consider all the 
circumstances. These include whether the 
informant has provided accurate informa
tion in the past, how the informant obtained 
the information, and whether the police can 
corroborate, or confirm, the informant's 
tip with other information. 

Problem 12.1 
The police receive a tip that a drug pusher 

named Richie will be flying from New York City 
to Washington, D.C., sometime on the morning 
of September 8. The informant describes Richie 
as a tall man with reddish hair and a beard. He 
also tells police that Richie has a habit of walk
ing fast and that he will be carrying illegal drugs 
in a brown leather bag. The police have received 
reliabl e information from this informant in the 
past. On the morning of September 8, the 
police watch all passengers arriving from New 
York City. When they see a man who fits the 
description- carrying a brown leath er bag and 
walking fast-they arrest him . A search of the 
bag reveals a large qu a ntity of cocaine. 

a. Based on what you know, do you think the police had probable cause 
to arrest Richie? Why or w hy not? 

b. Should the police have obtained a warrant before arresting Richie? 
Why or why not? 

c. Assume the police have not received a specific tip but they know that 
crack cocaine is being brought regularly on trains from one city to 
another by teenagers hired by older drug dealers. They see a 16-year-old 
African American male arriving by train . He is alone, and is carrying a 
small canvas bag. Should the police be able to stop and question him? 
Und er what circumstances should they be able to search or arrest him? 

A police officer does not need probable cause to stop and question an 
individual on the street, but the officer must have reasonable suspicion 
to believe the individual is involved in criminal activity. Reasonable 
suspicion is based on even less evidence than probable cause, but 
must be more than a mere hunch. If the officer has reasonable suspi
cion that the person is armed and dangerous, he or she may do a 
limited pat-down of the person's outer clothing-called a stop and 
frisk-to remove any weapons the person may be carrying. 

Even if a police officer does not have probable cause or reasonable 
suspicion, the officer may go up to any individual and ask to speak to 
him or her. The person may decline and continue his or her activity, 
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and the officer is not legally permitted to take the person's silence or 
departure into account in determining probable cause or reasonable 
suspicion. In all states, however, if the person runs from the police 
upon being asked for identification, that flight may give the officer 
reasonable suspicion to stop the person again, at which point the 
person is not free to walk away. This is especially true with stops in 
high crime areas. 

The most common kind of arrest occurs when people do not realize 
they are being arrested at all. When a police officer stops a person 
driving a car for violating traffic laws, the driver is technically under 
arrest because the driver is not free to leave, but must stay until the 
officer releases him or her. Further, in 1997, the U.S. Supreme Court 
ruled that police can order all passengers out of a car when making a 
lawful traffic stop. The detention in this common situation is brief, 
usually lasting only as long as it takes the officer to check identifica
tion and registration, and typically ends when a citation (ticket) is 
issued for the violation. 

The Case of ... 

The Unlucl{y Couple 

A fter an eve ning at the movies, Lonnie 
Howard and his g irlfri end, Melissa, decide 
to park in the empty lot behind Briarwood 
Elementary School. They begin talking and 
start drinking the beer they brought with 
them. After several beers, the cou pie is star
tled by the sound of breaking g lass and voices 
from the rear of the school. 

Unn oticed in their darkened car, Lonnie 
and Melissa observe two men loading office 
furniture and electron ics equipment from 
the schoo l into the back of a van. Quickly 
concluding that the men must be burglars, 
Lonnie decides he should leave the parking lot. 
He revs up hi s engine and roars out of the 
parking lot onto Main Street. 

Meanwhile, unknown to Lonn ie and Melissa, 
a si lent security alarm has a lso alerted the 
local police to the break-in at the schoo l. 
Responding to the alarm, Officer Vicki Ramos 
heads for the school. She turns onto Main 
Street just in time to see one ve hicle- Lonnie's 
car-speed ing away from the school. 

Problem 12.2 

a. If you were Officer Ramos, w hat would you 
do in this situation? If you were Lon ni e, 
what wou ld you do? 

b. If Officer Ramos chases Lonnie, wi ll she 
have probable cause to stop and arrest him? 

c. How do you think Officer Ramos wou ld act 
after stopping Lonnie? How do you think 
Lonnie and Melissa wou ld act? 

d. Role-play this situation. As Officer Ramos, 
decide what you would say and how you 
would act toward the occupants of the car. 
As Lonnie and Melissa, decide what you 
wou ld say and how you wou ld act toward 
the police officer. 

e. What could Lonnie and Me li ssa do if they 
were mistakenly arrested for the burglary? 
What could they do if they were abused or 
mistreated by Officer Ramos? 

f. Assume Lonnie takes a baseball bat from th e 
back of the car and begins to wave it after 
being stopped by Officer Ramos. Would it be 
legal for Officer Ramos to use deadly force? 
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What To Do If 
You Are Arrested 

• Do not struggle with the police. Be polite. 
Avoid fighting or swearing, even if you 
think the police have made a mistake. 
Resisting arrest and assaulting a police 
officer are usually separate crimes that 
you can be charged with even if you have 
done nothing else wrong. If you believe 
you have been assaulted by the police, 
be sure to write down the officer's name 
and badge number. If possible, also write 
down the names and phone numbers of 
any witnesses . 

Give your name, address, and phone 
number to the police. Otherwise, keep 
quiet until you have spoken to a lawyer. 
Do not discuss your case with anyone at 
this point, and don't sign any statements 
about your case. 

You may be searched, photographed, 
and fingerprinted . Notice carefu ll y what 
is done but do not resist. If any personal 
property is taken from you, ask for a 
written receipt. 

As soon as possible after you get to the 
police station, call a trusted relative or 
friend. Tell this person where you are, 
what you have been charged with, and 
what your bail or bond is. See Chapter 13 
for information about bail. 

Please note that this information 
applies to adults who are arrested. When 
juveniles are taken into custody, parents 
must be notified and there is no right to 
bail. There may also be other differences 
between juvenile and adult arrest proce
dures and the steps you should take. See 
Chapter 16 for info rmation about the 
juvenile justice system . 
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Cooperating with the police 

• When you are arrested for a minor offense, 
you may, in some places, be released 
without having to put up any money. 
This is call ed an unsecured bond or cita
tion release. If you do not qualify for a 
citation release, you may have to put up 
some money before re lease. This is called 
posting a cash bond or collateral. Ask for 
a receipt for the money. 

• When you are arrested for a serious misde
meanor or felony, you will not be released 
immediately. Ask the friend or relative 
you have called to get a lawyer for you. 
If you cannot afford a lawyer, one will be 
appointed by the judge when you are first 
brought to court. 

Before you leave the police station, be 
sure to find out when you are due in court. 
Never be late or miss a court appearance. If 
you do not show up in court at the 
assigned time, a warrant will be issued 
for your rearrest. 

• Do not talk about your case with anyone 
except your lawyer. Be honest with your 
lawyer, or he or she wi ll have trouble help
ing you . Ask that your lawyer be present 
at all lineups and interrogation sessions . 
Most criminal defense lawyers recommend 
that you not talk to police about the crime 
until you speak with a lawyer. 



A police officer may use as much physica l fo rce as is reasonably 
necessa ry to make an arrest. However, most police departments limit 
the use of dead ly force to incidents involving dangerous or threaten
ing suspects. In 1985, the U.S. Supreme Court was asked to decide 
whether it was lawful for police to shoot an "unarmed fleeing felony 
suspect." In deciding the case, the Court ruled that deadly force "may 
not be used unless it is necessary to prevent escape, and the officer 
has probable cause to believe the suspect poses a significant threat of 
death or serious physical harm to the officer or others." 

If a police officer uses too much force or makes an unlawful arrest, 
the accused may bring a civil action for a violation of the federa l 
Civil Rights Act. The government cou ld also file a criminal action 
against the police. In add ition, many loca l governments have 
processes for handling citizen complaints about police misconduct. 
You should know, however, that a police officer is never liable for fa lse 
arrest simply because the person arrested did not commit the crime. 
Rather, it must be shown that the officer acted maliciously or had no 

The Case of ... 

The Arrest for 
Seat Belt Violations 

G ail Atwater was driving through the streets 
of her small town in Texas wh en Officer Turek 
stop ped her. Her three-year-old son and five
year-old daughter were with her in t he front 
seat of her pickup truck. None of them were 
weari ng seat belts . Texas law al lows police 
to make a warrantless arrest for seat belt 
violations or a llows t hem to give out a citation 
(ticket) to the offender. The penalty under 
Texas law for this offense is a fi ne of no less 
than $25 and no more than $5 0 . 

Th e officer asked Ms . Atwater for her 
li cense a nd registration. She was un a bl e to 
produce them , telling Officer Turek they had 
bee n sto len the day before. Turek told her 
s he was "go ing to jail. " Her two small children 
began to cry. Fortunately, a neighbor saw the 
in ciden t a nd took the children into her home. 
Once the ch ildren left, Officer Turek hand
cuffed Ms. Atwater and took her to the police 
station . After a n ho ur in jail she was taken to 

a magistrate who released her on bond. 
She eventually paid a sma ll fine but brought 
a lawsu it against the town and the police 
department for vio lating her rights . 

The lower federal courts fou nd for the town. 
The U.S. Supreme Court agreed to review the 
case to determine whether or not a warrantless 
a rrest co uld be mad e by police for a misde
meanor that did not involve a breach of the 
peace and that is puni shable only by a fine. 

Problem 12.3 
a. Did Offi cer Turek have probable cause to 

believe that Gail Atwater had violated th e 
Texas seat belt laws? 

b. Do you agree or disagree with the way the 
officer handl ed the case? Would it make a 
difference to yo u ifhe had stopped herfora 
seat belt violation with her children in the 
past? Explain . 

c. Given the circum stances of th e case, was 
the se izure reasonab le? 

d. How sho uld the Court decid e this case? 
Give you r reasons. 
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Police officers search a 

house to collect evidence 

against criminals. What is 
the exclusionary rule? 

-------

reasonable grounds for suspicion of guilt. Also, if an arrest is later 
ruled unlawful, the evidence obtained as a result of the arrest may not 
be used against the accused. (See Pretrial Motions: The Exclusionary 
Rule, on pages 161- 163 in Chapter 13.) 

Search and Seizure 
Americans have always valued their privacy. They expect to be left 

alone, to be free from unwarranted snooping or spying, and to be 
secure in their own homes. While there is no explicit right to 
privacy in the U.S. Constitution, the Fourth Amendment sets out the 
right to be free from "unreasonable searches and seizures" and estab
lishes conditions under which search warrants may be issued. This 
right, like others in the Bill of Rights, limits the power of government; 
it does not apply to limit actions by private citizens. If an individual 
violates your privacy, however, you may be able to make a claim under 
tort law, discussed in Unit 3. 

Balanced against the individual's reasonable expectation of privacy 
is the governn1ent's need to gather information. In the case of the 
police, this is the need to collect evidence against criminals and to 
protect society against crime. 

The Fourth Amendment does not give citizens an absolute right to 
privacy, and it does not prohibit all searches-only those that are 
unreasonable. In deciding if a search is reasonable, the courts con
sider the facts and circumstances of each case. Traditionally, courts 
have found searches and seizures of private homes to be reasonable 
when authorized by a valid warrant. In practice today, warrantless 

-
searches are very common (except for 
searches of homes) because courts 
have carved out many exceptions to 
the warrant requirement as long as 
the search is reasonable. These excep
tions to the warrant requirement are 
discussed on pages 144-146. 

The U.S. Supreme Court has 
considered many cases involving 
the reasonableness of warrantless 
searches. For example, it used the 
concept of "reasonable expectation of 
privacy" to help determine whether a 
search was reasonable or unreason
able. In one such case, the Court 
found that a person did not have a 
reasonable expectation of privacy in 
garbage left in a plastic bag for pickup 
on his front curb. The police were 
allowed to search this person's garbage 
without first obtaining a warrant. 



Although the language of the Fourth Amendment is relatively sim
ple, search and seizure law is complex. There are many exceptions to 
the basic rules. Once an individual is arrested, it may be up to the 
courts to decide whether any evidence found in a search was legally 
obtained. If a court finds that the search was unreasonable, then evi
dence found in the search cannot be used at the trial against the 
defendant. This principle-the exclusionary rule-does not mean 
that the defendant cannot be tried or convicted, but it does mean that 
evidence seized in an unlawful search cannot be used at trial. 

Problem 1.2.4 
Exam ine each of the following situation s. Decide whether the search vio

lates the Fourth Amendment and whether the evidence seized can be used 
in court. Explain your decisions. 

a. The police see Dell standing at a bus stop on a downtown street, in an 
area where there is extensive drug dealing. They stop a nd search him 
and find drugs in his pocket. 

b. After Brandon checks out of a hotel, the police ask the hotel manager 
to turn over the contents of the wastebasket, where they find notes 
planning a murder. 

c. Jill 's former boyfriend breaks into her apartment and looks through 
her desk for love letters. Instead he finds drugs, which he turns over to 
the police. 

d. Terry is on a bus traveling from Miami to New York City. Three police 
officers board t he bus wearing " RAID" jackets, and Terry can see that 
at least one is carrying a gun . One officer stands in the front of the 
bus partially blocking the aisle, whi le the other two officers eye the 
passengers , pick out Terry, and ask him for identification and his ticket. 
After returning both to him without comment, they then ask Terry for 
permission to search his luggage. He g ives his permission . The officers 
open his bag and find cocaine. 

e. Pamela is observed shoplifting items in a store. Police chase Pamela 
into her apartment building and arrest her outside the closed door of 
her apartment. A search of the apartment reveals a large quantity of 
stolen merchandise. 

f. Sandi is suspected of receiving sto len goods. The police go to her 
apartment and ask Claire, her roommate, if they can search the apart
ment. Claire gives the police permission, and they find stolen items in 
Sandi 's dresse r. 

Searches With a Warrant 
A search warrant is a court order. It is obtained from a judge who 

is convinced that there is a bona fide need to search a person or place. 
Before a judge issues a warrant, someone, usually a police officer, must 
file an affidavit- a sworn statement of facts and circumstances-that 
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Police and the Problem 
of Excessive Force 

w hil e most we ll -tra ined police officers respect 
the rights of the citizens they protect, there is 
a persistent issue of police abuse in th e United 
States. In 2001, more than 12,000 civil rights 
comp lai nts were filed with the U.S. Department 
of justice. The majority of th ese alleged abuses 
involved law enforcement officers . The probl em 
appears to be more serious in urban areas. In 
1998, the group Human Rights Watch issued a 
report based o n a two-year study conducted in 
14 cities . Th e report noted that police bruta lity 
exists because o f a failure to estab lish effective 
accou ntability syste ms . 

W here data are available, members of minority 
grou ps report cases of police brutality far in 
excess of their representation in th e popul a tion . 
Accord ing to the report, civilian review boards in 
these cities-established to deal with complaints 
about police-l ack the fundin g needed to mo nitor 
police adequ ately. The report also found that 
police department internal affairs units tend to 
operate und er a cloak of secrecy, seldom releasing 
resu lts of investigations to th e publi c. In addition, 
the repo rt criticizes the U.S. Department of 
Justi ce 's Civil Ri ghts Division for its lack of zeal 
in prosecuting police misconduct cases. 

In 2000, a bill designed to curb law enforce
ment and police abuses was introduced in 
Congress. Th e Law Enforcement Trust and Integrity Act 
garnered strong support from police organizations 
and civil rights organizations, but failed to beco me 
law. It provided for many of the same recommen
dations mad e by Human Rights Watch in its 1998 
report, incl uding: 

• creating national standards for training, 
management, and oversight of officers; 
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Using excessive force 

• mand atory d ata collection on racial, ethnic, 
and gend er profiling in law enforcement; 

• protections for du e process rights of all 
those accused of abuses; 

• new protectio ns from abuses by the 
Immigration and Na tura lization Service 
and the U.S. Customs Service; a nd 

• whi stl eblower protection for officers 
who break the " blu e code of silence" 
cove ring abuses. 

Problem 12.5 

a. How are citizen complaints about the police 
handled in your community? 

b. Do you have a probl em with police bruta lity in 
yo ur community? 

c. What do you think a bout t he recommenda
tions made in the 2000 congressional bill ? 
What steps would work best to improve local 
police-citizen relations? 

--· 



provides the probable cause to believe that a search is justified. 
If a judge issues a search warrant, the warrant must specifically 
describe the person or place to be searched and the particular 
things to be seized. 

/ 
/ The right of the peo-

J ple to be secure in their 
Once the search warrant is issued, the search must be 

conducted within a certain number of days specified in 
the warrant. Also, in many states the search must be 
conducted only in the daytime, unless the warrant 
expressly states otherwise. Finally, a search warrant 
does not usually authorize a general search of every-

persons, houses, papers, and 
effects, against unreasonable 

searches and seizures, shall not 
be violated, and no Warrants shall 

thing in the specified place. For example, if the police 
have a warrant to search a house fo r stolen 20- inch 
televisions, it would be unreasonable for the police to 

issue, but upon probable cause, 
supported by Oath or affirmation, 
and particularly describing the 
place to be searched, and the 

look in desk drawers, envelopes, or other small places 
where such televisions could not possibly be hidden. 
However, the police can seize evidence related to the case 

persons or things to be seized. 

and any other illegal items that are in their plain view when 
they are properly searching the house for the televisions. 

When the police have a warrant to search a house, the Fourth 
Amendment's reasonableness requirement usually means that they 
must knock, announce their purpose and authority (i .e., that they are 
police officers), and request admission. Police generally cannot enter 
a house fo rcibly- even with a warrant-unless they have met this 
"knock and announce" test. However, the U.S. Supreme Court has 
allowed for "no-knock" entries when circumstances present a threat 
to the officers or where evidence would likely be destroyed if advance 
notice were given (e.g., in drug cases). But the Court also ruled that a 
state law authorizing no-knock warrants in all fe lony drug dealing 
cases violates the Fourth Amendment, reiterating the requirement to 
consider the circumstances of each particular case. 

- Fourth Amendment to 
the U.S. Constitution 

Search warrants must state 

the specific place to be 

searched and the particular 

items to be seized. What 
other requirements must police 
follow with a search warrant? 
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These agents are autho
rized to search without a 
warrant. Is it reasonable to 
search all airline passengers 
using a metal detector even 
when there is no probable 
cause? 

Searches Without a Warrant 
According to the law, searches of private homes usually require a 

warrant. However, because of the number of exceptions to the Fourth 
Amendment warrant requirement, most searches are warrantless. 
These searches, however, nmst still be reasonable. The courts have 
recognized a number of situations in which searches are reasonable 
and may be legally conducted without a warrant. 

• Search incident to a lawful arrest. A search that is part of, or 
incident to, a lawful arrest is the most common exception to the 
warrant requirement. This exception allows the police to search 
a lawfully arrested person and the area immediately around that 
person for hidden weapons or for evidence that might be 
destroyed. This is called a "grab area" search. If the arrest occurs 
next to the accused's car, police may also search the passenger 
compartment of the car, but usually not the trunk. The Supreme 
Court also allowed a "protective sweep" through an arrested 
person's home in search of other potentially armed persons. 

• Stop and frisk. A police officer who reasonably thinks a person 
is behaving suspiciously and is likely to be armed may stop and 
frisk the suspect for weapons. This exception to the warrant 
requirement was created to protect the safety of officers and 
bystanders who might be injured by a person carrying a con
cealed weapon. Such a search may only be for weapons. In 1993, 
however, the Supreme Court said that seizing an illegal sub
stance (such as drugs) during a valid frisk is reasonable if the 
officer's sense of touch makes it immediately clear that the object 
felt is an illegal one. This is known as the "plain feel" exception. 

• Consent. When a person voluntar
ily agrees, the police may conduct 
a search without a warrant and 
without probable cause. Normally, 
a person may grant permission to 
search only his or her own belong
ings or property. In some situations, 
however, one person may legally 
allow the police to conduct a search 
of another person's property. For 
example, a parent may usually allow 
officers to search a child's property. 

• Plain view. If an object connected 
with a crime is in plain view and 
can be seen from a place where an 
officer has a right to be, it can be 
seized without a warrant. For 
example, if an officer legally stops 
a car for a traffic violation and sees 



The Case of ... 

Fingers McGee 

w hile on duty, Officer Michelle Yomoto 
and Officer Liam Jones received a radio report 
of a robbery at the Dixie Liquor Store. The 
report ind icates only that the suspect is male, 
about six feet tall, and wearing old clothes . 
Meanwhile, Fingers McGee is fin ishing up 
so me shoppi ng at a nearby store and has just 
seen the owner of the Dixie Liquor Store chasing 
a man . The man was carrying a paper sack 
and what appeared to be a knife as he ran 
down t he street. Fingers McGee thinks t he 
m a n looks like Mark Johnson , a drug add ict, 
and he thinks the man was running toward 
Johnson 's house located at 22 Elm Street. 
Officers Yomoto and Jones encounter 
Finge rs McGee on a street corner and begin 
to ask him questions. 

Problem 12.6 

a. Rol e-play this encounter. As t he officers, 
decide what qu estions to ask McGee. As 
McGee , decid e what to tell the officers. 

b. Assume McGee tells the police what he 
knows. What should the police do then? 

c. Should the police get a search warrant 
before goi ng to Johnson 's house? If they go 
witho ut a warrant, do th ey have probable 
cause to arrest him? Why or why not? 

d. If the police decide to enter Johnson 's 
house, what shou ld they do? Should they 
knock a nd a nnounce themselves, or should 
they break in unannounced? 

e. If the police enter the house, can they arrest 
Johnson ? Where can they search, and what, 
if anything, can be se ized? Role-play the 
scene at the hou se . 

a gun lying on the car seat next to the driver, he may seize it 
without a warrant. Likewise, if an officer has gained legal 
entrance into a suspect's house and sees drug paraphernalia on 
a coffee table, the officer does not need a warrant to seize the 
contraband (illegal items). 

• Hot pursuit. Police in hot pursuit of a suspect are not required 
to get a search warrant before entering a building that they have 
seen the suspect enter. It is also lawful to seize evidence found in 
plain view during hot pursuit of a suspected felon. 

• Vehicle searches. A police officer who has probable cause to 
believe that a vehicle contains contraband may conduct a search 
of the entire vehicle, as well as any containers in the vehicle that 
might contain the contraband, without a warrant. This does not 
mean that the police have a right to stop and search any vehicle 
on the streets. T he right to stop and search must be based on 
probable cause. 

• Emergency situations. In certain emergencies, the police are 
not required to get a search warrant. These situations include 
searching a building after a telephoned bomb threat, entering a 
house after smelling smoke or hearing screams, and other situ
ations in which the police do not have time to get a warrant. The 
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Although the Fourth 

Amendment protects 
students at school, the 
Supreme Court has given 

school administrators 
broader power than the 

police to search students 
and their possessions. How 
has the Court helped schools 
combat the issue of drugs? 

U.S. Supreme Court has also allowed warrantless entries of a 
person's home where the police have probable cause to believe 
that failure to enter immediately (i .e., before getting a warrant) 
will result in destruction of evidence, escape of the suspect, or 
harm to the police or another individual inside or outside the 
building. This exception has been limited by the Supreme Court 
to serious crimes. 

• Border and airport searches. Customs agents are authorized 
to search without warrants and without probable cause. They 
may examine the baggage, vehicles, purses, wallets, and similar 
belongings of people entering the country. Body searches or 
searches conducted away from the border by customs agents are 
allowed only where there is reasonable suspicion of criminal 
activity. In view of the danger of terrorist activities, security per
sonnel and airlines are permitted to search all carry-on 
luggage and to search all passengers by means of fixed and hand
held metal detectors. Since the September 11, 2001 terrorist 
attacks, these searches can take place several times from the time 
a passenger enters the airport until he or she boards the flight. 

Public School Searches 
As you have learned, the Fourth Amendment does not protect citi

zens against all government searches and seizures, but only unreasonable 
searches and seizures. In its consideration of the extent to which stu-

dents at public schools enjoy Fourth 
Amendment rights while they are at 
school, the U.S. Supreme Court has 
granted school authorities broad dis
cretion to search students and their 
possessions in several situations. 

The touchstone of the Court's ana
lysis under the Fourth Amendment in 
criminal searches is the reasonable
ness, considering all the circumstances, 
of the particular government invasion 
of an individual's personal security. 
In the context of public schools, how
ever, the main concern is whether 
a search is reasonable in the context 
of the school's legitimate interests. 
In New Jersey v. TLO (1985), an assis
tant principal suspected a student 
of violating the public high school's 
rule against smoking. The principal 
searched the student's purse, and 
found evidence of marijuana use. 
Although the Court recognized that a 
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The Case of ... 

Student Drug Testing 

Tecumseh High School offers a variety 
of extracurricu lar activit ies for its students. 
These activiti es includ e cho ir, band, co lor 
guard, Future Farmers of America (FFA), 
Fu ture Homemakers of America (FHA), 
a nd t he academ ic team, as we ll as ath letics 
and t he cheerleading squad . The majority of 
the schoo l's 500 stud ents participate in one 
or more of t hese activiti es . 

At the start of the 1998 schoo l year, the 
schoo l district adopted the Student Activities 
Drug Testing Policy. While t he sc hoo l acknowl
edged on ly a minimal problem with drugs, 
they adopted this policy to prevent a bigger 
problem from develop ing. Th e policy required 
drug testing of a ll students who participated 
in any school -sanctioned extracurricu lar 
activity. Specifi ca ll y, in order to participate in 
an activity, each stud ent had to sign a written 
consent agreei ng to be tested for drug use o n 
several occas ions: prior to participati ng in 
t he activity, randomly during the year wh il e 
participating in the activity, and at any t ime 
whil e participating in the activity upon 
reasonab le susp icion . 

Accord ing to the policy, stud ents to be 
tested at random are call ed out of class in 
gro ups of two or three. T he stude nts a re 
directed to a restroo m, where a facu lty mem
ber serves as a monitor. Th e monitor waits 
outside t he closed restroom stall for t he 
student to produce the samp le. Th e monitor 
pours the contents of the via l in to two bottles. 
Together the fac ul ty monitor and th e stud ent 
seal the bottles. The student signs a form, which 
the monitor places with the filled bottles into 
a mailing pouch in the presence of the student. 
The bottles are then sent to be tested at a 
designated laboratory. Random drug testing 
was conducted in this manner on approxi
mately eight occasions duri ng the 1998 and 
1999 schoo l years. 

There are no academ ic penalties for refusing 
to take the test or for a negative result, and 
resu lts of the tests are not shared with law 
enforcement authorit ies. Students who refuse 
to submit to the policy simply cannot partici
pate in the extracurricular activity. In two 
schoo l years, a total of 484 students were 
tested as part of this po li cy. Four students 
tested positive. 

Two students- neither a student athl ete
cha ll enged this policy in federa l court as a vio
lation of the ir right to privacy. The trial co urt 
sided with the school, but the federa l court 
of appeals reversed t he decis ion. The schoo l 
board has appealed to the U.S. Supreme 
Co urt, which has agreed to hear the case. 

Several years earl ier, t he U.S. Supreme 
Court upheld the policy of an Oregon high 
schoo l to conduct random, susp icionl ess 
searches of student ath letes at a high school 
with a serious drug problem. In that case, 
schoo l officials had determined t hat the 
student athletes were among the leaders of 
the "drug cu lture" at the schoo l. 

Problem 12. 7 

a. How is th is case li ke the Oregon case? How 
is it different? How is this case s imi lar to 
and different from t heNew)erseyv. TLOcase 
discussed on page 146? 

b. What are the most co nvincing arguments 
for the students? 

c. W hat are the most convinc ing argume nts 
for the school? 

d. How shou ld this case be dec id ed? Explain. 

e. Assume the case is decided in favor of the 
schoo l. Wi ll this mean that schools can test 
a ll students? Faculty and staff? Shou ld 
schoo ls be able to test everyone for drugs? 
Explain. 



Landmark Supr me 
Court Cases 

Visit the Landmark Supreme 
Court Cases Web site at 
landmarkcases.org for 
information and activities 
about New jersey v. TLO. 

"Race relations 
behveen police and the 
comm.unity is one of the 
fundamental things that we 
must work through and 'get 
right' if we are to have any 
hope of significant and lasting 
progress on stopping illegal 
drugs, reducing youth crime 
and improving public safety." 

- Chief Charles Ramsey, 
Metropolitan Police 
Department, 
Washington, D.C. 

student does have a reasonable expectation of privacy while at school, 
it nevertheless upheld the search. Instead of requiring that the school 
have probable cause to suspect a student of criminal activity (as in a 
traditional criminal search), the school authority only needs to have 
reasonable suspicion to believe that a search will turn up evidence 
that the student is violating either school rules or the law. 

Because drug use is a serious issue in schools today, courts have 
given schools great discretion in devising ways to combat the prob
lem. For example, the courts allow schools to search student lockers 
on the theory that lockers belong to the school and that students do 
not have a reasonable expectation of privacy in property owned by the 
school. Most courts have also allowed drug-sniffing dogs to enter 
schools to search for drugs. However, the courts have usually been 
reluctant to allow strip searches of students suspected of drug use, 
finding such searches to be unreasonable. 

Suspicionless Searches 
Searches and seizures are usually unreasonable if there is no 

individual suspicion of wrongdoing. For example, the police could 
not search all the people gathered at a street corner if they suspected 
that only one of the individuals possessed evidence of a crime. They 
could search only the person upon whom their individual suspicion 
is focused so that the privacy rights of the others are protected. 

However, the U.S. Supreme Court has recognized some limited cir
cumstances in which this requirement of individualized suspicion need 
not be met. For example, the court has upheld suspicionless searches 
conducted in the conteA.'t of a program designed to meet special needs 
beyond the goals of routine law enforcement. These special circum-

stances include fixed-point searches at or near borders to detect ille
gal aliens, and mandatory drug and alcohol tests for railroad 

employees who have been involved in accidents. The Court 
found these searches to be reasonable and in support of a 

special need beyond ordinary law enforcement. These 
searches continue to be controversial because they seem to 
depart from the Fourth Amendment's explicit requirement 
that searches be based on probable cause. 

Racial Profiling in Police Investigations 
Racial profiling, sometimes called racially biased 

policing, can be defined as the inappropriate use of race 
as a factor in identifying people who may break or have 

broken the law. Racial profiling occurs when, for example, a 
police officer stops a car solely because an African 

American is driving it, or an airport security guard selects an 
"Arab-looking" person to be searched because of his or her 

appearance. Critics of racial profiling, including civil rights 
advocates and some police professional organizations, say that it 
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Police Searches 
Without Individualized Suspicion 

E ach of the cases below deals with the policy 
of a ll owing the government to conduct searches 
that are not based on individu a lized susp ici on 
of criminal wrongdo ing. Analyze the facts care
fully. Balance the individual ' s interest in privacy 
against the government's justification for con
ducting the searches. Th en decide whether 
or not the U.S. Supreme Court shou ld al low 
each search . 

a. In early 1986, the Michigan Department of 
State Police established a sobriety checkpoint 
pilot program. All vehicles passing through a 
checkpoi nt wou ld be stopped and their drivers 
briefly exam in ed for signs of intoxication . If 
an officer detected any s igns of in toxication, 
the driver wou ld have hi s or her driver's 
li cense and car registration checked . If war
ranted , the officer cou ld decide to conduct 
further sobriety tests . Should the field tests 
and the officer's observations suggest that 
the driver was in toxicated, an arrest wou ld 
be made. All other drivers wou ld be permitted 
to resume their journey immediately. The 
program was carried out on on ly one night. 
During the hour-and-fifteen-minute duration 
of the checkpoint's operation, 126 veh icl es 
passed t h rough the checkpoint, with an 
average delay of approxim ate ly 25 seco nd s 
per vehicle. Two drivers were detained for 
field sobriety testing, and one of the two was 
arrested for driving under the influence of 
alcoho l. A third driver who drove through 
without stopping was pulled over by an officer 
in an observation vehicle and arrested for 
driving under the influence. Before any further 
checkpoints could be carried out, several 
drivers fi led a lawsuit claimi ng that t he 
checkpoints created an unreasonable seizure 

A sobriety checkpoint 

of the ir veh icl es in vio lation of their Fo urth 
Amendment rights . 

b. In August 1998, Indi anapo li s began to operate 
checkpoints in an effort to catch drug traf
fickers . Between August and November, the 
city conducted six checkpoints a nd stopped a 
total of 1,161 veh icl es. At the checkpo int, 
police wou ld stop a group of cars at random 
a nd inform the drivers that they were being 
detained briefly. One officer wou ld ask the 
driver for license and registration information 
a nd check for evidence of the driver's impair
ment. Another officer wou ld conduct a plain 
view search of the inside of the vehicle from 
outside, whi le a train ed dog wou ld sniff 
around the outside of the car for drugs . 
Unless th is procedure produced evidence of 
probable cause, the drivers were able to 
leave, typical ly within five minutes . These 
stops resu lted in 104 arrests, about half of 
which were for drug offenses. Several drivers 
w ho were detained sued the city for vio lation 
of their Fourth Amendment rights. 
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Racial profiling is a contro
versial issue. When is it appro
priate for a police officer to use 
race in deciding whom to stop? 

.. 

violates people's constitutional right to equal protection before the 
law and presumption of innocence. They also say it is an ineffective 
law enforcement tactic, it reinforces racial stereotypes in society, and 
it creates negative relations between police and citizens. 

The general rule is that it is inappropriate for an officer to stop a 
person solely because of his or her race. However, in some situations 
officers may appropriately use race as one factor among others in 
deciding whom to stop. For example, if an eyewitness to a robbery 
describes the robber as an African American man, a police officer may 
use race as a factor in deciding to stop an African American man that 
she sees running from the immediate vicinity. 

Problem 12.8 
Determine if race was appropriate ly or in appropriately used as a factor 

in making each of the following decisions. Give your reasons. 

a. After a terrorist attack, the government decides to use more te lephone 
w iretaps to gather information in communities that have mosques. 

b. In a neighborhood where several African Americans have been arrested 
for recent burglaries, a police officer searches an African American 
youth who is walking down the street. 

c. A man reports overhearing two Spanish-speaking men in a coffee shop 
planning to rob a specific jewelry store the next day. The witness could 
not see the men's faces and does not know their names. The next day 
the police go to the store and question two " Latino- looking" men who 
are sitting in a car outs id e . 

d. A woman entering the United States holds a passport from a cou ntry 
with which t he United States was recently at war. A customs agent 
detains her for questioning. 
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DEMOCRACY 
What Should Be Done About Racial Profiling? 

A committee of state legislators is meeting 
to discuss so lu tions to the problem of racial 
profiling. A study by the state government shows 
that African American drivers are 35 percent 
more likely to be stopped and searched by 
police than drivers of other races. A survey 
of people who have been pulled over in the state 
shows that an overall majority of people fe lt 
that they were stopped for legitimate reasons. 
However, one in three African Americans and 
one in four Latinos felt they had been unfairly 
stopped. Many comp lained of abus ive treatment 
by police. 

Assume you are a state legislator on the 
committee trying to so lve these problems. Read 
the fo llowing excerpts from proposals offered 
by committee members. 

Gomez: The prob lem is that police are not 
used to dealing with people from other cultures 
and have stereotypes of people from other 
races . All police shou ld receive training on 
diversity and how to be cu ltural ly sensitive. 

Wu: This practice has gone on so long 
because people are not aware of their rights . 
When people are stopped, they should imm edi
ately be told why and be g iven a card that lists 
their rights and a business card listing the name 
and contact information for the officer. 

Letaliano: Police officers are not being 
disciplined for their in appropriate behavior 
because the police chiefs are unaware of what 
is going on. We need to co llect data regularly 
to make police officers more aware of why 
they are real ly stopping people and to keep 
them accountab le to the public. Each time a 
driver is stopped, the officer should be required 
to fill out a form detailing the time and date, 

driver's age , probable race, gender, and the 
reason for stopping the person. 

Reynolds: The U.S. Constitution and state 
laws a lready prohibit searches not based on 
probable cause. The police department already 
has in ternal complaint procedures people can 
fol low if they feel they were stopped because 
of their race. Th is is enough to protect citizens . 
To do more may make the police reluctant to 
stop people who may be crim in a ls. 

Al-Aziz: It's too hard for citizens to prove that 
they were stopped illegally. All stops by police 
should be videotaped so we can see how the 
police treat the suspect and then take discipli
nary action against officers who act improperly. 

Debouche: We can't re ly on ly o n laws or 
the police department to solve the problem. 
The answer is to have a board made up of citi
zens that hears complaints and has the power 
to require disciplinary action against officers 
who act inappropriately. 

Problem 12. 9 

a. Which of these proposals seems most likely 
to help address the problem as you see it? 
Give your reasons. 

b. Invite members of your community to partic
ipate in this activity. Be sure that representa
tives from both law enforcement and a group 
concerned about racial profiling are invited. 
Is there evidence that rac ia l profiling is a 
problem in your community? If so, what is 
the evidence? What can be done to deal w ith 
the problem? lfi t is not a problem where you 
live, are there measures that can be taken to 
keep it from becoming a problem? 
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Miranda warnings are read 

to suspects in custody if the 

police want to interrogate 

them. How has the Miranda 

rule changed in recent years? 

Interrogations and Confessions 
After an arrest is made, it is standard police practice to question, 

or interrogate, the accused . These interrogations often result in 
confessions or admissions. The accused's confessions or admissions 
are later used as evidence at trial. 

Balanced against the police's need to question suspects are 
the constitutional rights of people accused of a crime. The Fifth 
Amendment to the U.S. Constitution provides citizens with a privilege 
against self-incrimination. This means that a suspect has a right 
to remain silent and cannot be forced to testify against himself or 
herself. This protection rests on a basic legal principle: the govern
ment bears the burden of proof. Suspects are not obliged to help the 
government prove they committed a crime or to testify at their own 
trial. Under the Sixth Amendment, a person accused of a crime has 
the right to the assistance of an attorney. 

The U.S. Supreme Court has held that a confession is not admis
sible as evidence if it is not voluntary and trustworthy. This means 
that using physical force, torture, threats, or other techniques that 
could force an innocent person to confess is prohibited. In the case 
of Escobedo v. fllinois, the Supreme Court said that even a voluntary 
confession is inadmissible as evidence if it is obtained after the defen
dant's request to talk with an attorney has been denied. The Court 
reasoned that the presence of Escobedo's attorney could have helped 
him avoid self-incrimination. 
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The Case of ... 

Miranda v. Arizona Problem 12.10 

E rnesto Miranda was accused of kidnapping 
and raping an 18-year-old girl near Phoenix, 
Arizona. The g irl claimed she was on her way 
home from work when a man grabbed her, 
threw her in to the back seat of a car, and raped 
her. Ten days later, Miranda was arrested, 
placed in a lineup , and identified by the girl 

a. Summarize the facts in t he Miranda case. 
On what grounds did Miranda appeal his 
conviction? 

b. Do you think Miranda's confession shou ld 
have been used as evidence aga in st him at 
tr ia l? Why or w hy not? 

as her attacker. The police then took Miranda 
into an interrogation room and questioned 
him for two hours. At the end of the two hours, 
the officers emerged with a written and signed 
confession. Th is confess io n was used as evi
dence at trial, and Miranda was found guilty. 

c. Do you think police shou ld be required to 
te ll suspects their rights before questioning 
them? 

d. Do you t hin k suspects would confess after 
being warned of their rights? 

Landmark 

Miranda later appealed his case to the 
U.S. Supreme Court, arguing that he had 
not been told of hi s right to remain si lent 
or of his right to counsel. Miranda did not 
suggest that his confession was fa lse or 
brought about by coercion but rather that 
he wou ld not have confessed ifhe had been 
advised of these rights. 

Supreme Court Cases 
Visit the Landmark Supreme Court Cases Web 
site at landmarkcases.org for information and 
activities about Miranda v. Arizona. 

Although some defendants might ask for an attorney, others might 
not be aware of or understand their right to remain silent or their right 
to have a lawyer present during questioning. In 1966, the Supreme 
Court was presented with such a situation in the case of Miranda v. 
Arizona. In its decision, the Supreme Court ruled that Ernesto 
Miranda's confession could not be used at trial because officers had 
obtained it without informing Miranda of his right to a lawyer and his 
right to remain silent. As a result of this case, police are now required 
to inform people taken into custody of the so-called Miranda rights 
before questioning begins. 

Suspects sometimes complain that they were not read their 
Miranda rights and that the entire case should therefore be dropped 
and charges dismissed. Failure to give Miranda warnings, however, 
does not affect the validity of an arrest. The police have to give 
Miranda warnings only if they want to use statements from the 
accused at the trial. In fact, in his second trial, even though the court 
could not use his confession as evidence against him, Miranda was 
convicted based on other evidence. 

What is the p ractice 
regarding Miranda 
warnings in your area? 
How do the police 
provide warnings to 
peop le w ho are deaf, 
are mentally impaired, 
or speak a language 
other than English? 
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The Case of ... 

The Parolee 
and the Detective 

detective knew that Blaine's fingerprints had 
not been found at the scene. Before Blaine 's 
trial on the burglary charge, he and his attorney 
asked the court to throw out the confession 
because he had not been given his Miranda 
warnings. The judge refused and, after a trial, 
Blaine was convicted. 

l ocal police were investigating a burglary 
in a large city. They be lieved that the burglary 
had been committed by Blaine, a person who 
had served a prison term but was now out on 
paro le. A detective went to Blaine 's home and 
left him a note asking him to come down to 

the police station. Blaine read the note and 
went to the station to speak to the detective. 
Upon entering the detective 's office, he was 
told that he was not under arrest. Then he was 
told that police were investigating a burglary 
at a specific address and that his fingerprints 
had been found at this location . At this po int, 
Blaine confessed to the crime. The detective 
never read him his Miranda warnings, and the 

Problem 12.11 

a. State the issue the appeals court will have 
to decide . 

b. What arguments can be made for Blaine? 
For the state? 

c. Was Blaine in custodial interrogation at the 
time of his confession? 

d. What is the purpose of Miranda warnings? 

e. How should this case be decided? 

N o person .. . shall 
be compelled in any crim-
inal case to be a witness 
against himself, nor be deprived 
of life, liberty, or property, 
without due process of law. 

- Fifth Amendment to 
the U.S. Constitution 

In all criminal prosecutions, the 
accused shall ... have the Assis
tance of Counsel for his defence. 

- Sixth Amendment to 
the U.S. Constitution 

The Miranda case has been controversial. It illustrates the delicate 
balance between the protection guaranteed to the accused and 

the protection from crime provided to society. This balance is 
constantly changing, and the effect of the Miranda case has 

been somewhat altered by more recent cases. In one case, 
the Supreme Court created a public safety exception to 
the Miranda rule. In this case, a police officer who was 
arresting a rape suspect in a grocery store asked the 
suspect where his gun was before advising him of his 
rights. The suspect then pointed to a nearby grocery 
counter, where the gun was found. The Court held that 
police inay ask questions related to public safety before 
advising suspects of their rights. The Court has also lim-

ited the impact of the Miranda rule by strictly requiring 
that the person be in a condition of custodial interrogation 

before the warnings are needed. Custodial interrogation 
means that the person is in custody (not free to leave) and is 

being interrogated (questioned) by the police. 
Remember that defense counsel will ask the judge before trial to 

exclude the results of an illegal search. Similarly, defense counsel will 
ask the judge at a pretrial hearing to exclude any statement given by 
the defendant in violation of the Miranda rule. 
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